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The existing law 
» There is an extensive arsenal of law that applies to a 
range of behaviour amounting to illegal phoenix activity. 
This law distinguishes between legal and illegal 
behaviour. 
» Timely detection and enforcement of the existing law 
would communicate a powerful message essential for 
both effective deterrence of illegal activity and promotion 
of economic confidence.  
» Failures in detection and enforcement impact upon the 
deterrence imperative of the law. 
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Economic analysis 
What solutions do economic theories offer to address the utility and 
limitations of existing legal frameworks to address illegal phoenix 
activity?  
 
How can economic theories inform consideration of the relative 
merits of potential solutions to real or perceived deficiencies in 
existing legal frameworks to address illegal phoenix activity? 
 
Law reform designed to affect the behaviour of companies ought to 
be contextualised within the broader economic framework. 
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Business Restructuring 
Phoenix activity, both legal and illegal, involves a sometimes 
elaborate scheme to continue trading in the same market. The 
corporate form is abused to this end.  
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» Robust capitalist economies typically embrace financial 
policy supportive of strong insolvency laws tolerant of 
innocent and well intentioned entrepreneurship even 
when it ends business failure. 
» It is implicit in these economies that some individuals 
within the market stand to lose when a business fails. 
» Equally, fraudulent and illegal phoenix activity ought to be 
addressed by the law. 
» Would-be perpetrators ought to be clear on what 
behaviour is illegal and the consequences of illegality. 
» Enforcement must be swift and effective. 
Evaluation & preliminary conclusions 
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» There is a body of existing law well placed to address 
fraudulent or otherwise illegal conduct falling within the 
spectrum of illegal phoenix activity. 
» This law needs to be enforced.  
» The detection and enforcement burden is considerable. 
Regulators face shrinking budgets and are rapidly losing 
feet on the ground.  
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» Further law targeting illegal phoenix activity should only 
be implemented after a consideration of the broader 
economic impact of legal and regulatory change.  
» Companies are economic entities that exist in an 
economic context.  
» If through future reform we seek to limit or discourage 
corporate behaviour then we must consider the 
underlying context in which that behaviour occurs and 
that includes the economic purpose served by 
companies.  
